History of the ban
•

1989, the UK banned Oral Snuff in response to the introduction
of ‘Skoal Bandits’

•

1992, EU Directive 92/41 banned sales of snus

•

1995, on accession to the EU, Sweden obtained an exemption;

•

2001, EU Tobacco Products Directive continued the ban

•

2014, EU Tobacco Products Directive continued the ban
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‘The Tobacco Products Directive
(2014/40/EU) aims to improve the
functioning of the internal market
for tobacco and related products,
while ensuring a high level of health
protection for European citizens.’

THE LEGAL
CHALLENGE
The case was initiated in the High Court of
England and Wales by Swedish Match (SM),
against the UK Department of Health.
The SM case is that the ban on the sale of snus:
• discriminates against snus compared with
cigarettes and lower risk
nicotine products;
• is disproportionate;
• is against the EU principle of
subsidiarity in removing national
regulatory discretion;
• breaches the duty to give reasons for the ban;
• is an unjustified restriction on the free
movement of goods.

EU Tobacco Products Directive 2014 is the basis
for national legislation, it states:
• No person may produce or supply tobacco for oral use.
• Tobacco for oral use is:
• A tobacco product which is –
(a) intended for oral use, unless it is
intended to be inhaled or chewed; and
(b) in powder or particulate form or
any combination of these forms, whether
presented in a sachet portion or
a porous sachet, or in any other way.

THE LEGAL
CHALLENGE
PROGRESS

JUNE
2016

SM submits case to
UK High Court (HC)

SEPT
2016

NNA decides to join case

JAN
2017

High Court hears case

MAR
2017

HC refers case to
European Court of Justice

MAY
2017

ECJ asks EU/EEA states, EC,
Council, Parliament for
written observations

JULY
2017

ECJ Deadline for
written observations

JAN
2018
12 APR
2018

Hearing at ECJ

Opinion by
Advocate General

?

JUNE
2018

ECJ judgement

Current state of the case
The Advocate General has delivered an opinion on the proportionality
issue and has concluded that the European Union’s ban on snus can be
upheld.
In his preliminary opinion, ahead of the court's decision this summer,
he said that while the evidence for the ban was not clear cut, the European Parliament had the right to impose the ban in 1992. He said
that he did not find that the ban was ‘Manifestly inappropriate’. He
has not given an opinion on the human rights issues. The final ECJ
judgement will come later in the year.

The NNA case:
health protection
and the Right to Health
The NNA argues that the EU legislators took a
narrow definition of ‘health protection’ to mean
protection from products, whereas theyshould
have included making it possible for people to
act to avoid ill-health through the choices they
make.

Legal basis of health rights:
The NNA argues that the ban on the sale of snus
is:
• Disproportionate;
• Contravenes the EU Charter of Fundamental
Rights; the International Covenant on Economic Social and Cultural Rights art 12; and
the Framework Convention on Tobacco Control.
• The preamble to the European Social Charter:
‘Everyone has the right to benefit from any
measures enabling him to enjoy the highest
possible standard of health attainable’. Article
11 require states to take measures to prevent
disease and to encourage individual responsibility in matters of health;
• All EU law must take into account ‘health protection’. Title XIV of the Treaty of Lisbon: ‘A
high level of human health protection shall be
ensured in the definition and implementation
of all Union policies and activities’;
• The EU Charter of Fundamental Rights, Article
35, stipulates that a high level of human health
protection shall be ensured in the definition
and implementation of all the Union's policies
and activities;
• The International Covenant on Economic,
Social and Cultural Rights, ratified by 165
countries including all EU states, Article 12,
recognizes: ‘The right of everyone to the enjoyment of the highest attainable standard of
physical and mental health’ and that States
Parties must take steps regarding ‘the prevention, treatment and control of epidemic, endemic, occupational and other diseases’. This
has been interpreted by the UN Special Rapporteur on the Right to Health to include
access to harm reduction resources for people
who use drugs;
• All EU states are signatories to the Framework
Convention on Tobacco Control (FCTC), the international health treaty that aims to reduce
the use of tobacco. Article 1d specifically refers
to harm reduction as one of the defining strategies of tobacco control.

Objections to the SM and
NNA cases

#LegaliseSnus
#SnusSavesLives
#EUforsnus
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The NNA is a small UK consumer advocacy organisation that
campaigns for tobacco harm reduction. It believes that a wide
range of reduced harm nicotine products should be available as
options for smokers to help switch from smoking.
The sale of snus is banned throughout the EU, except for in
Sweden. The NNA argues that the evidence shows that snus
protects against smoking, that smokers deserve safer alternatives, and that a ban contravenes the right to health. Swedish
Match, a snus manufacturer, initiated the challenge against the
ban; the NNA joined the case as a third party intervenor in the
public interest.
The case was referred to the European Court of Justice (ECJ). On
12 April 2018 the ECJ Advocate General submitted an opinion to
the court that that ban on snus was proportionate. The final
ruling from the ECJ is expected later in 2018.

Snus – a safe(r) nicotine delivery system
• Low tech, cheap;
• Pasteurised to remove toxins;
• Compared with e-cigarettes, several decades of epidemiological research;
• No inhalation = no respiratory risk (resp. diseases a/c for
46% of deaths due to smoking);
• Not associated with premature mortality, diabetes, pancreatic and oral cancers, heart disease or stroke;
• For evidence for safety see below.
Snus protects against smoking and tobacco-related mortality
Due to snus, Sweden has the lowest prevalence of daily smoking
in the EU – at 5%. Ex EU, smoking is fast dropping in Norway and
Iceland due to snus.

Daily usage as a percent of population (women under 25)

Prevalence (%) of smoking and snus use
in the Norwegian population

The case was opposed by:
• Finland, Hungary, Norway, UK, European
Commission, European Council and European
Parliament.
Their arguments focused on proportionality
and whether the ban was manifestly inappopriate:
• The principle of proportionality requires that
measures should not exceed the limits of
what is appropriate and necessary in order to
attain the legitimate objectives pursued by the
legislation in question;
• A ban is only manifestly inappropriate when
judged against the information available at
the time of the adoption of the rule.
Main objections to the case:
• The science is inconclusive hence the decision
to ban is within the legislators’ margin of
discretion
• Snus is harmful and addictive
• Snus is a threat to young people
• The ban on snus is proportionate.

Implications
We will likely lose the case, but we have set
important precedents:
• This is the first time a bad tobacco control law
has been challenged on the basis of human
rights;
• There is basis for using the human rights arguments in legal challenges in other jurisdictions;
• We have introduced human rights thinking
into tobacco harm reduction.

Sweden has the lowest rate of deaths attributable to smoking in
the EU (according to WHO data). Lars Ramström (GFN 2017, and
evidence to ECJ) estimates that if snus were available in the EU
and the impact on smoking were similar to Sweden then 355,000
premature male deaths a year would have been averted.

Snus – evidence for safety
Snus and premature mortality – no elevated risk

Lancet Global Burden of Disease study: ‘For the first time in the GBD study, we estimated exposure to and burden attributable to smokeless tobacco, defined as current use of any smokeless tobacco
product…Based on available evidence, for chewing tobacco RRs were significantly higher than one for oral cancer and oesophageal cancer, while for snus or snuff we did not find sufficient
evidence of a RR greater than one for any health outcome’.
Global, regional, and national comparative risk assessment of 84 behavioural, environmental and occupational, and metabolic risks or clusters of risks, 1990–2016: a systematic analysis for the Global Burden of Disease Study 2016. Lancet, 2017,
390, 1345-1422

Snus and diabetes – likely small or no link

Five Swedish cohort studies: meta-analysis, never smokers compared with snus users. Overall, use of snus was associated with a 15% (1.15) increased risk of type 2 diabetes. The overall annual
incidence of diabetes (all causes) in Sweden is 4.4/100,000. In four studies the risk was lower for snus users or close to no difference (risk of 1.09, 0.95, 0.6, 0.93). The overall results of the pooled
analysis are markedly affected by the largest study in northern Sweden where the risk was 1.28 (in a region with elevated risks of many health problems).
Carlsson S, Andersson T, Araghi M, Galanti R, Lager A, Lundberg M, Nilsson P, Norberg M, Pedersen NL, Trolle-Lagerros Y, Magnusson C (Karolinska Institutet; Stockholm County Council; Stockholm; Skåne University Hospital, Malmö;
Umeå University, Umeå; Sweden). Smokeless tobacco (snus) is associated with an increased risk of type 2 diabetes: results from five pooled cohorts. J Intern Med 2017; 281: 398–406.Issue online: 17 MAR 2017

Case control study people with Type 2 diabetes and population-based controls: Risk of type 2 diabetes is unrelated to the use of snus.

Use of Swedish smokeless tobacco (snus) and the risk of Type 2 diabetes and latent autoimmune diabetes of adulthood (LADA) B. Rasouli, T. Andersson, P.-O. Carlsson, V. Grill, L. Groop, M. Martinell, K. Midthjell, P. Storm, T. Tuomi and S.
Carlsson Diabet. Med. 34, 514–521 (2017)

Oral and pancreatic cancer – no association

Oral cancers. Meta-analysis of the major Scandinavian studies: ‘No overall association [with snus] is seen for oropharyngeal cancer’.

Lee, P. N. (2011). Summary of the epidemiological evidence relating snus to health. Regulatory Toxicology and Pharmacology, 59(2), 197–214. http://doi.org/10.1016/j.yrtph.2010.12.002 3.3 para three

Pancreatic cancer. Karolinska Institute: ‘During 9,276,054 person-years of observation, 1,447 men developed pancreatic cancer. Compared to never snus use, current snus use was not associated
with risk of pancreatic cancer (HR 0.96, 95% CI 0.83 – 1.11) after adjustment for smoking. Swedish snus use does not appear to be implicated in the development of pancreatic cancer in men.
Use of moist oral snuff (snus) and pancreatic cancer: pooled analysis of nine prospective observational studies. Araghi M et al, International Journal of Cancer doi: 10.1002/ijc.30773

Snus and CVD: no increase in risk of heart failure, stroke. Seven cohort studies, student participants recruited 1974 to 2006 throughout Sweden. 130,000 male never smokers.
‘In summary, our research, based on the greatest possible available data in Sweden, shows that snus use does not increase the risk of heart failure, stroke or atrial fibrillation / flutter.
This means that there are likely to be substances other than nicotine that explain the effects of tobacco smoke on these diseases.’
[in Swedish] Nationellt samarbete om hälsoeffekter av snus. Project No. 2010-0546. National cooperation on health effects of snus. Cecilia Magnusson, Karolinska Institutet, Institute for Public Health Science http://www.phs.ki.se/ Project time
2011.01.01-2013-12.3

